IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY DEAN CONLEY,

Petitioner,
CIVIL ACTION
V.
No. 04-3144-KHV
DAVID McKUNE, et al.,

Respondents.
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MEMORANDUM AND ORDER

On Augugt 7, 1998, the Didtrict Court of Sedgwick County, Kansas, convicted Anthony Dean
Conley of first degreemurderinviolationof K.S.A. § 21-3401(a). Pursuant to 28 U.S.C. § 2254, plaintiff
seeks awrit of habeas corpus. For reasons stated below, the Court denies the petition.

l. Procedural Background

On November 14, 1997, inthe Digrict Court of Sedgwick County, Kansas, the digtrict atorney
charged Conley with second degree murder in violation of K.SA. §21-3402(a). See Record, Vol. | at
91 inStatev. Conley, Case No. 97 CR 2225 inthe Didtrict Court of Sedgwick County, Kansas. OnApril
2, 1998, the Didrict Attorney amended the charge to fird degree murder in violation of K.SA. § 21-
3401(a). 1d. at 96. On August 7, 1998, ajury found Conley guilty as charged. Record, Val. Il, at 299.
On September 17, 1998, the court sentenced Conley to life in prison with no possibility of parole for 40
years, a“Hard 40" sentence. 1d. at 327.

Conley apped ed his convictionto the Kansas Supreme Court, arguing that (1) the trid court erred
by admitting preliminary hearing tesimony of Melissa Eckels after finding that she was unavailable to testify

at trid; (2) thetrid court committed clear error when it did not ingtruct the jury oninformant testimony; (3)




the trid court abused its discretion by permitting the prosecutor’ s peremptory strikes; (4) the trid court
erred in imposing a Hard 40 sentence; (5) the Hard 40 sentencing scheme is uncongtitutiond; and (6) the
Hard 40 sentence denied Conley the right to a jury determination of facts to determine the sentencing
range. See Brief of Appdlant, State v. Conley, 270 Kan. 18, 11 P.3d 1147 (2000) (No. 82,380). On
October 27, 2000, the K ansas Supreme Court affirmed, finding that the trid court did not err onany issues
whichConley had raised and that he had no congtitutiond right to a jury for a Hard 40 determination. See

State v. Conley, 270 Kan. 18, 11 P.3d 1147 (2000). On March 19, 2001, the United States Supreme

Court denied Conley’s petition for awrit of certiorari. Conley v. Kansas, 532 U.S. 932 (2001).

On October 16, 2001, Conley filed a state motion for post-conviction relief under K.SA. 8 60-
1507. There, heasserted that (1) the complaint contained acongtitutiona defect; (2) thetria court violated
his right to due process, to afair trial and to confront and cross-examine his accuser; (3) the tria court
erred by omitting critical dements in voir dire; (4) the trid court erred by not ingtructing on informant
tesimony; and (5) counsel provided ineffective assstance. On April 10, 2002, the didtrict court denied
reief, finding that Conley had raised or could have raised these issues on direct appedl, and that his
dlegaions of ineffective ass stance were conclusory or otherwise refuted by the motion, file and records.

See Order Denying Rdlief Pursuant To K.S.A. 60-1507, Case No. 01 C 3193 in the District Court of

Sedgwick County, Kansas. The court denied his claim that the complaint was defective because the lawv
does not require notice of penaty provisons in the charging document. On December 24, 2003, the

Kansas Court of Appedls affirmed the digtrict court ruling. See Memorandum Opinion dated December

24, 2003 in Conley v. Kansas, Case No. 88,962. Conley did not seek review in the Kansas Supreme

Couirt.




OnMay 10, 2004, Conley filed a petitionfor writ of habeas corpus inthis Court, asserting that (1)
the complaint contained a jurisdictiond defect; (2) the dfidavit which supported his arrest warrant
contai ned fdse statements; (3) counsd was ineffective; and (4) thetrid court violated his right to confront
witnesses againgt him.

[l. Evidence At Trial

The state court held a five-day crimind jury trid beginning August 3, 1998. The victim, Nicholas
Armstrong, sustained five wounds from four gunshots. Tr. Vol. 2 at 214-22. Early on September 27,
1995, Joe Noble, an employee of McCormack-Payton Atlas Van Lines, found Armstrong’s body in an
dley. Id. at 151. The coroner testified that Armstrong died from a close-range shot to the forehead. 1d.
at 214.

Prior to trid, the trid court determined that Melissa Eckels was unavailable to tedtify at trid. It
therefore allowed the prosecution to read her testimony from the preiminary hearing. Eckels, who lived
in Arizona, hed recently given birth by caesarean section and her doctor had not released her to travel.
Tr. Vol. 3at 67. According to her testimony at the preiminary hearing, Armstrong shared an gpartment
withdefendant and Alex Travis Scott. 1d. at 66. Eckels(whoisConley’scousin and Scott’ ssister) stated
that she played Nintendo inthe apartment the evening of September 26, 1995. While there, she noticed
agunontheteevison.! |d. at 68. Eckdswent homearound 10:30 p.m. Defendant had left the apartment

approximately 30 minutesearlier with Armstrong and Scott. 1d. at 69. Eckelstedtified that after they left,

! In her prdiminary hearing tesimony, Eckes referred to the item on the television as an
“object” and stated that she “wouldn’t say it was exactly agun.” Tr. Vol. 3at 68. Eckelsacknowledged,
however, that in talking with investigators before the preiminary hearing, she had identified the object as
agun. Id.




shedid not see the gun on the televison. The next day Scott gave EckelsaCD player, aVCR and abike
al of which had belonged to Armstrong to pawn. Id. at 71.

Marilyn Nodl, a resdent of an gpartment complex near McCormack-Payton Atlas Van Lines,
tetified that on September 26, 1995, she heard five or six shots around 10:45 p.m. Tr. Vol. 2 a 140.
N o€l heard two or three shots, a pause, two or three more shots, then one find shot. Id. a at 141.
GretchenMacy-Toro, an acquaintance of Armstrong's, tetified that at 10:50 p.m., she saw Armstrong’s
Bronco drive past her gpartment. |d. at 163. She thought it odd that Armstrong did not stop, that the
windows were rolled up and that no loud music was playing. 1d. at 164.

On September 28, 1995, police found Armstrong’s Bronco about four miles from his apartment.
A bullet had pierced the driver’ s Sde door from ingdethe vehicle. Tr. Vol. 3at 19. Investigatorsdid not
find any blood on the vehicle. 1d. at 24-25. Invedtigators found 17 fingerprints, two of which belonged
to Armstrong. 1d. a 29. None of the prints belonged to Conley. Id.

On January 23, 1996, near Coffeyville, Kansas, police stopped a vehide in which Conley and
Scott were riding. 1d. at 107. The police found aloaded .38 caiber handgun in the cargo area of the
vehide and a .45 cdiber handgun behind the driver’s seat. 1d. at 108. Bdligtic tests showed that the .38
handgun had fired the bulletswhichwerefound in Armstrong’sneck and leg. 1d. at 18. Thegunhad dso
fired the shdll casings found near Armstrong’sbody. |d. at 21.

In February of 1997, Conley was in prison on another charge.? 1d. at 113. During this

imprisonment, he shared acdl withLarry Luckey. 1d. Luckey testified that Conley admitted that he had

2 The record does not clearly reflect when Conley went to prison. Larry Luckey, another
prisoner, stated that he and Conley shared acdll in February of 1997.
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shot Armstrong witha .38 until he ranout of bulletsand that Scott had thenshot Armsirong inthe head with
a.22. |d. at 124-25.

Conley tedtified at trid. He tated that he had been home aone, watching amovie, the night of the
murder. Tr. Vol. 4 at 132-33. He clamed that Armstrong stopped by the gpartment to make a few
telephone cdls and left by himsdf between 10:30 p.m. and 11:30 p.m. 1d. at 132. Conley ordered pizza
from Domino's Fizza a 12:24 am. |d. a 56. Conley testified that he knew nothing about the murder.
Id. at 141.

[11. Legal Standards

The Antiterrorismand Effective Death Pendty Act (“*AEDPA”), Pub. L 104-32, 110 Stat. 1214
(1996) (codified in relevant part at 28 U.S.C. § 2254), governs the Court’ sreview. See Paxtonv. Ward,
199 F.3d 1197, 1204 (10th Cir. 1999) (AEDPA applies to habeas petitions filed after April 24, 1996,
regardless of date of crimind tria forming basis of conviction). A state prisoner cannot petitionfor federd
habeas corpus relief “unlessit gppearsthat . . . the gpplicant has exhausted the remedies available in the
courts of the State.” 28 U.S.C. § 2254(b)(1)(A). The exhaudtion requirement is satisfied if the federd
issue has been properly presented to the highest state court, either by direct review of the conviction or in

apostconviction attack. Dever v. Kan. State Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994).

Under Section 2254, as amended by AEDPA, the Court may not issue a writ of habeas corpus
with respect to any claim whichthe state court adjudicated on the merits unless that adjudication resulted
inadecison:

(1) . . . that was contraryto, or involved an unreasonabl e gpplication of, clearly established

Federa law, as determined by the Supreme Court of the United States; or
(2) . . . that was based on an unreasonable determination of the facts in light of the




evidence presented in the State court proceeding.
28 U.S.C. § 2254(d)(1)-(2). The Court may issue awrit of habeas corpus under the “ contrary to” clause
only if (1) the state court arrived at a conclusion opposite to that reached by the United States Supreme
Court onaquestion of law, or (2) the state court decided a case differently than the Supreme Court ona
set of materidly indisinguisheble facts. Williams v. Taylor, 529 U.S. 362, 405-06 (2000). Under the
“unreasonable gpplication” clause, the Court may grant habeasrdief if the Sate court “correctly identifies
the governing legd rule but applies it unreasonably to the facts of a prisoner’'scase” 1d. at 407-08. The
Court may not issue awrit amply becauseit concludes in its independent judgment that the state court
goplied dearly established federa law erroneoudy or incorrectly; the application must have been
objectively unreasonable. 1d. at 409-11.
IV. Analyss

Conley raises four issuesin his habeas petition: (1) the complaint contained ajurisdictiond defect;
(2) the affidavit which supported hisarrest warrant contained fa se tatements; (3) counsd was ineffective
because counsdl influenced him to tedtify and falled to conduct an adequate pretrial investigetion, file a
motion to dismiss on jurisdictiond issues, seek a continuance when the trid court deemed one witnessto
be unavailable and request a motion hearing to suppress efidavit satementsand untruths, and (4) the trid
court violated his right to confront witnesses againgt him.

A. Jurisdictional Defect In Complaint

Conley firgt argues that the complaint was jurisdictiondly defective becauseit charged him under

K.S.A. § 21-3401(a), which does not carry any sentence, and that in sentencing, the district court relied




on ariticaly essential elements not evidenced in the complaint.? Conley first raised thisissuein his state
habeas apped. The Kansas Court of Appeds denied his state habeas gpped, and the State argues that
because Conley did not seek review by the Kansas Supreme Court, he has procedurdly defaulted this
dam.

The procedura default doctrine precludes federal habeas review of aclaim that a state court has
declined to consider due to petitioner’ snoncompliance with state procedural rulesunlessthe petitioner can

show (1) bothcause and prejudice or (2) manifest injustice. Coleman v. Thompson, 501 U.S. 722, 749

(1991). In Coleman, the Supreme Court held that if “the petitioner failed to exhaust state remedies and
the court to which the petitioner would be required to present his clamsin order to meet the exhaustion
requirement would now find the daims proceduraly barred, petitioner’ s claims are proceduraly defaulted
for purposes of federd habeas regardless of the decision of the lagt state court to whichpetitioner actudly

presented hisclams.” 501 U.S. a 735n.1; seeaso Dulin v. Cook, 957 F.2d 758, 759 (10th Cir. 1992)

(petitioner’ sfailure to properly present damsinstate court constitutes procedural default for purposes of
federd habeas review). Here, the Kansas Court of Appeds affirmed the denid of Conley’ sstate
habeas petition and Conley failed to seek timely review of that decison by the Kansas Supreme Court.

See O Sullivanv. Boerckel, 526 U.S. 838, 848 (1999). A returnto state court would befutile at thispoint

3 K.SA. § 21-3401(a) defines fird degree murder as the killing of a human being
intentionally and withpremeditation. Conley contendsthat K.S.A. § 21-3401(a), which isthe only statute
cited in the complaint, does not set forth the pendty for murder or the aggravating factorswhichthe court
congders during sentencing. Conley argues that the complaint must contain “the legd stepping stone’ to
the Hard 40 sentence and that because statutes which set forth the pendty and aggravating factors were
omitted fromthe complaint, the court lacked jurisdiction to act. Essentidly, Conley arguesthat K.SA. 8
21-3401(a) provides no sentence for first degree murder and that the court cannot sentence him to prison
because any time served would increase the maximum penalty set out in the complaint.
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becausethe timefor gpped has passed, and his clams are procedurally defaulted for purposesof federd

habeas corpus review. See Watson v. New Mexico, 45 F.3d 385, 387 (10th Cir. 1995). Because

Conley defaulted his dams, the Court cannot hear them unless he can show cause and prejudice or
manifest injudtice.
To show cause for the default, Conley must demondtrate that an objective, externd impediment

prevented him from timdy filing his petition for review. Murray v. Carier, 477 U.S. 478, 488 (1986).

Conley offersno explanation for his fallure to appeal this issue and therefore cannot show cause for his
defaullt.

Additiondly, Conley does not show that amiscarriage of justice may result if the Court does not
hear hisdam. To make this showing, petitioner must demonstrate that a congtitutiond error has probably

resulted in the conviction of one who isactudly innocent. See Boudey v. United States, 523 U.S. 614,

623 (1998). Conley offersno evidence of actua innocence. Indeed, Conley does not even alegethat he
is actudly innocent.

B. Supporting Affidavit

Conley next argues that the affidavit supporting his arrest warrant contained fase satements, i.e.
the affidavit named two individuas in possession of awegpon when three persons were actudly present
whenpolicefound the weapon. Conley first raised thisissuein his state habeas gpped. The Kansas Court
of Appeds afirmed the denid of Conley’s state habeas petition. Conley offers no explanation for his
falure to gpped thisissue to the Kansas Supreme Court. For reasons stated above, the Court must deny
Conley’s petition because he has procedurdly defaulted thisissue.

C. I neffective Assistance Of Counsegl




Conley mantains that trid counsdl provided ineffective assstance because he (1) improperly
influenced Conley to testify; (2) did not thoroughly investigatethe casebeforetrid; (3) faled to fileamotion
to dismissonjurisdictiona issues; (4) failed to seek a continuance of tria whenthe court found that Eckels
was unavalable; and (5) did not request amotion hearing to suppress affidavit Satements and untruths.
Conleyfird raised dl of theseissuesin his state habeas petition, but he did not apped the adverserulings
of the Kansas Court of Appeals.* Therefore, Conley’ sclaimsarenow proceduraly barred. See Coleman,
501 U.S. at 732.

Here again, Conley offers no explanation for the falure to gpped hisineffective assstance dams
to the Kansas Supreme Court. Furthermore, he offers no evidence that but for counsel’ saleged errors,

he would not have beenfound guilty. See Strickland v. Washington, 466 U.S. 668, 694 (1984). Because

Conley cannot show cause and prgjudice, the Court cannot hear hisclams,

D. Right To Confrontation

Hndly, Conley argues that the trid court violated his Sixth Amendment right to confrontation
because he could not confront Eckels at trid. Conley arguesthat the state did not make agood faith effort
or exercise due diligence to procure Eckels appearance at trid.

Beforetrid, thetriad court found that Eckels was unavailable to tedtify at trid. At trid, the court

permitted the prosecution to read the transcript from her testimony at the preliminary hearing. On direct

4 Conley filed two motions pursuant to K.SA. 8§ 60-1507, which the district court
consolidated. See Order Denying Relief Pursuant To K.S.A. 60-1507, Case No. 01 C 3193 in the
Didtrict Court of Sedgwick County, Kansas. Therecords provided to this Court do not contai n the second
moation, and the Court relies on uncontested information in the State’ s appellate brief which shows that
Conley raised these ineffective assstance argumentsin the district court.  See Brief of Appelleg, Conley
v. State (Nos. 01 C 3193 and 01 C 3442).




apped, the Kansas Supreme Court rgjected Conley’ s confrontation claim, stating as follows.

Here, Eckds had delivered a baby by caesarean section less than 3 weeks before trid.

Her physician’ snotarized | etter said Eckes “is medicdly unable to travel the week of 8/3-

7/98.” Moreover, Conley did not ask for acontinuance. The facts do not show alack

of reasonabl e diligence onthe part of the State, nor do they show bad faith. A reasonable

person would agree with the didrict court’s decison to declare Eckels unavalable asa

witness.
State v. Conley, 270 Kan. 18, 11 P.3d 1147 (2000). The Kansas Supreme Court further found that
Conley had an opportunity to cross-examine Eckds during the preliminary hearing. Id. The court noted
that defense counsd’ s questions at the hearing showed awareness of inconsstenciesin her statements. 1d.

Althoughstyled as one argument, defendant seems to make two separate conditutiona arguments.
First, Conley arguesthat thetrid court violated his Sixth Amendment right to confront Eckels by denying
him the right to cross-examine her at trial. Second, Conley argues that the tria court violated hisright to
a far trid by admitting Eckels testimony from the preliminary hearing without a proper foundation.
Specificdly, Conley argues that the notarized letter from Eckels physician did not establish a proper
foundation for admission of the tesimony.

With respect to Conley’ sfirst argument, the Court notes that the Confrontation Clause does not

guarantee crimina defendants an “ absolute right to a face-to-face meeting with witnesses againgt them at

trid.” Maryland v. Craig, 497 U.S. 836, 844 (1990). Whilethe prosecution must meke agood faith effort

to obtain awitness presenceat trid, the Supreme Court has found that the opportunity to cross-examine
awitness at aprdiminary hearing satisfiesthe Confrontation Clause if awitnesswas unavailable at trid and
the statement bore adequate indicia of rdiability. Ohio v. Roberts, 448 U.S. 56, 65-66, 70 (1980). Here,

the Kansas Supreme Court found that Eckels unavailability occurred as aresult of her medica condition,
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not as a result of the prosecution’s falure to exercise good faith or reasonable diligence in securing her
presence. Furthermore, Conley had the opportunity to cross-examine her a his priminary hearing. In
finding that Eckels was unavailable, the Kansas Supreme Court did not unreasonably apply the law to
Conley’s case and thus it did not violate his congtitutiond rights. It had a sufficient basis to conclude that
Eckels was unavailable, and Conley had a chance to cross-examine Eckels during her prior testimony.

With respect to Conley’ s second argument that Eckels should not have been excused onthe basis
of anotarized letter from her physician, federa habeas corpusrelief does not lie for errors of state law.
See Moorev. Marr, 254 F.3d 1235, 1246 (10th Cir. 2001). Conley’s claim that thetrid court abused
its discretion by permitting introductionof testimony without proper foundation is aquestion of Sate law.
Conley does not explain how the state court’ s ruling resulted in a fundamentally unfair trid, and heis not
entitled to relief asto thisclam.

The Court concludes that Conley’ s habeas petition does not establish any ingtance in which the
state proceedings “resulted inadecison that was contrary to, or involved an unreasonable applicationof,
clearly established Federd law, as determined by the Supreme Court of the United States,” 28 U.S.C. §
2254(d)(1), or “resulted ina decisonthat was based on an unreasonable determination of the factsin light
of the evidence presented in the State court proceeding,” 28 U.S.C. 8§ 2254(d)(2). Conley presents no
grounds upon which habeas relief is warranted.

IT ISTHEREFORE ORDERED that Conley’s habeas petition be and hereby isDENIED.

Dated this 30th day of December, 2004 at Kansas City, Kansas.

§ Kathryn H. Vrétil

Kathryn H. Vratil
United States Digtrict Judge
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